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Executive Summary

This report exam nes the issues surroundi ng native |and
use rights in Hawaii. It seeks to determi ne their potenti al
i npact on real estate |ending and the neasures | enders
shoul d take in addressing this matter when consi dering
devel opnent financing requests. It includes a synopses of
issues raised in recent litigation and rel ates the opinions
of various interested individuals and organi zations. This
report is not intended to evaluate the nerits of the rights
t hensel ves, but rather, to informthe reader of their
exi stence, describe their relevance to lenders, and to
recommend courses of action to reduce | ender exposure.

The sources of information included in this report
wer e: books, magazi nes, journals, statutes, case |law, and
interviews with attorneys and financial services personnel.

The anal ysis of the information gathered reveal ed that:

e The existence of native land use rights is a fact of
I aw.

e The definition and extent of these rights, as
established through litigation, have grown in
magni t ude; yet contain considerable anbiguities
whi ch may effect a broad range of properties.

e The inability to obtain title insurance w thout
exceptions for land use rights, may negatively
effect the value of properties.

e Lenders should avoid reliance on the val ue of
properties when title insurance w thout exceptions
for native Hawaiian | and use rights cannot be
obt ai ned.

e Lenders may face exposure on | oans where title
i nsurance coverage i s not excl uded.

e Lenders should review real estate |ending guidelines
and procedures in order to mnimze the potenti al
exposure arising fromnative | and use rights.
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CHAPTER | . | NTRODUCTI ON

What is the significance of native land use rights to
real estate lenders in Hawaii? This report exam nes the
i ssues surroundi ng native Hawaiian | and use rights by
briefly tracing their origin, evolution through litigation,
and potential inpact to real estate |lenders. |t does not
seek to weigh the nerit of these issues. It is instead
designed to informthe reader of their existence,
contenporary concerns, and the hazards they pose to real
estate |l enders. Lastly, this report will recomend | ending
procedures and guidelines to mnimze potential |oss
exposure in this area. This work is targeted to nenbers of
t he | ending community who have not previously dealt with
t hese i ssues.

There is very little witten that exam nes the
contenporary issues that surround native |land use rights in
Hawaii. The information gathered in this report was gl eaned
from what published sources that are avail able, synopses of
l[itigation relating to native |and use rights, and
interviews with nenbers of the | egal and financial services

community and native Hawaii an advocate organi zati ons.



CHAPTER II. THE EVCOLUTI ON OF THE HAWAI | AN LAND SYSTEM

The Anci ent Hawaiian Land System

The system of | and ownership in effect in Hawaii,
before the arrival of the first westerners in 1778, was
feudal in nature. The Hawaiian form of government was
nmonar chi st; the ruling kings held the land and their
subj ects occupied it at the king' s pleasure under an
al l odi al system sonewhat simlar to the European feudal |and
system Under this system the king allotted a portion of
his lands to his chiefs, who in turn nmade reallotnents to
t he conmoners. Wile these distributions were made on a
revocabl e basis, it was understood that allotnments and
t enancy woul d not be revoked w thout cause. Tenancy on
these lands carried with it the customary right to harvest
products of the soil and ocean, as well as certain
obligations to the landlord in return.

The allotrment of lands by the king to his chiefs were
usual ly made in the formof an ahupua’ a,® the boundaries of

whi ch customarily extended fromthe nmountains at the center

1 A Hawaiian word for a unit of land, the size of which can
vary substantially.



of the island to the coastal waters below.? This structure
was designed to enable the chief and his tenants to secure
t he various necessities of life. For exanple, the uplands
provided tenants with fruit and materials for housing. The
val l eys were suited for cultivation of crops and fresh water
fishing. The shoreline offered reef aninmals, ocean fishing,
and seaweed. In this way, tenants enjoyed a bal anced di et

and had access to other materials necessary for existence.

The Reformation of the Land System

The reign of King Kanehaneha | in the early nineteenth
century saw the consolidation of all the islands under one
ruler. The advent of the whaling, fur and sandal wood
i ndustries soon began to attract a growi ng nunber of
foreigners to the islands. Wth the devel opnment of these
industries, as well as the arrival of Western m ssionaries,
pressure was put on the nonarchy to change the existing
system of |and tenancy into one in which fee sinple title

could be held. The governnment recognized that if the

2 Paul F. Nahoa Lucas, A Dictionary of Hawaiian Legal Land-
Terns, Honol ul u: Native Hawaiian Legal Corporation and

Uni versity of Hawaii Committee for the Preservation and
Study of Hawaiian Language, Art and Cul ture, 1995, p. 4.
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Hawai i an econony was to grow and prosper, the | and system
woul d have to be reforned.

Beginning with the enactnent of the Bill of Rights in
1839% and cul nminating with the passage of the Mahele* in
1848 and the Legislative Acts of July 10, 1850 and August 6,
1850, ° the ancient Hawaiian systemof |and tenure was
changed. The new system established the nmeans by which the
king's subjects could obtain title to their |ands.
Essentially, all of the |ands of the islands were divided
into three groups of ownership:

1) The king's or "Crown" | ands.

2) The chiefs' or Konohiki® | ands.

3) Governnent | ands.

Commoners were given a nmechani sm by which they could
present clainms to a |and conmi ssion in order to obtain title
to their kuleanas.’ Whiile the process pernitted tenants to
obtain title to the lands they occupied, it did not address
the need to access and forage on the ahupua’ a in which their

kul eanas were | ocated as they had done in the past.

3 Jon J. Chinen, The Great Mahel e, Honolulu: University of
Hawai i Press, 1958, p. 7.

4 A Hawai i an word meani ng di vi si on.

® Nahoa Lucas, p. 12.

® A Hawai i an word meani ng | and agent .

" A Hawaiian word meaning a small area of residential or
agricul tural | and.
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THE RI GHTS OF NATI VE TENANTS

In dividing up his | ands, Kanehaneha |11, his advisors
and chiefs realized that provision had to be nade for the
continuation and protection of the traditional rights of
native tenants to gather wildlife and harvest products of
the soil and ocean to suppl enent their subsistence. Native
tenants were seldomable to gather or cultivate everything
that was necessary for their existence within their own
kul eanas. As a result, it was the accepted tradition that
tenants had the right to forage beyond the boundaries of
their own kul eanas. The earliest witten provision for the
protection of these rights appeared in The Decl aration of
Ri ghts and the Laws Regul ating Property in Hawaiian for
t hese Hawai i an | sl ands, promul gated by Kanehaneha [11 in
1840.% In this document, “gathering practices were
establ i shed for both the uplands as well as the sea.”® Over
the years, native Hawaiian gathering! rights have been

further acknow edged and supported by the Hawaii Revi sed

8 See original document at Hawaii State Archives, Departnent
of Accounting and General Services, Hawaii State Archives,
Kekaul uohi Buil ding, |olani Palace G ounds, Honol ul u.

° Mel ody McKenzie, Native Hawaiian Ri ghts Handbook,

Honol ul u: University of Hawaii Press, 1991, p. 224.

10 The issue of gathering rights is a part of the |arger

i ssue of land use rights. The l|atter enconpasses all manner




Statutes, sections 1-1 and 7-1, as well as Article Xl I,

section 7 of the Hawaii State Constitution.

12

of traditiona
practices.

and customary practices including religious
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CHAPTER I11. LI TIGATI ON OF NATI VE LAND USE RI GHTS

Three contenporary decisions by the Hawaii State
Suprene Court have served to focus attention on certain
di vergent interests of | andowners and native Hawaii ans.
These three | andmark deci sions cited and expanded exi sting
state | aws!! supporting traditional native practices. In so
doing, the court left a nunber of inportant questions
unanswered. It is these questions that, remaining
unanswer ed, pose significant problens for the real estate

| endi ng comunity.

Kalipi vs. Hawaiian Trust Conpany (Kalipi) - 1982

In this first significant case, the court affirmed the
right of the Iawful occupants of an ahupua' a to enter
undevel oped | ands within the ahupua’ a for purposes of
practicing native Hawaiian gathering rights. Wile the
court cited specific itenms having to do with housing
materials and fuel that native Hawaiians were permtted to
gather, it left the door open for the expansion of those

itens. However, the court also sought to bal ance the

1 Hawaii State Constitution, Article Xll, section 7 and
Hawai i Revi sed Statues, sections 1-1 and 7-1.
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interests of the | andowner and the tenants so as to mnim ze

harmto either party.

Pel e Defense Fund vs. Paty (Pele) - 1990

In this case, the court expanded on the Kalipi case in
that it affirmed the right of native Hawaiians to access
properties beyond the boundaries of the ahupua’ a in which
they live for purposes of exercising “continuously exercised
access and gathering rights necessary for subsistence,

cultural or religious purposes.”?!?

In its ruling, however
the court failed to identify:
1) Wio qualifies as a native Hawaii an?
2) Exactly what | ands are subject to these rights?
3) Exactly what practices are the protected?
4) What is the necessary proximty, if any, of the
claimant’ s residence to the property to be
accessed?

In short, the court |left unanswered the questions of

whom what, and where.

12 Access concerns expanded frommerely gathering rights to
the practice of cultural and religious traditions.
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The “PASH Case (PASH) - 19953

In this nost recent case, the court further expanded
the rights of native Hawaiians to access certain lands. It
also cited the unique nature of property titles in the state
of Hawaii. The significant points relevant to lenders in
this case are:

1) In contrast with Western principals of private

property rights, fee sinple title to property in

Hawaii confers only a “limted property interest,”
It does not include the right to universally
exclude others fromthe owner’s property.

2) During the entitlenment process, each approving
governnental agency is conpelled to consider the
potential effect on native Hawaiian |and use rights
for each devel opnent request.

3) The scope of properties that may be subject to

these protected practices was expanded from

13 The conplete name of this case is Public Access Shoreline
Hawaii and Angel Pilago vs. Hawaii County Pl anni ng

Comm ssi on and Nansay Hawaii, Inc., No. 15460 Certiorari
fromthe Internediate Court of Appeals (Hawaii), Cv. No.
90- 293K, 1995.

4 Roy A Vitousek |11, “Hawaiian Rights Face the Rul e of
Western Law,” The Honol ul u Advertiser, Septenber 17, 1995,
p. B4.




16

“undevel oped” to those that are “less than fully

devel oped.

n 15

4) Access and | and use rights cannot be abandoned or

| ost through non-use. '

15 | bid.
16 James K. Mee,

to Judiciary H story Center, February 16, 1996,

“I npact of the PASH Deci sion,”

Present ati on
p. 2.
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CHAPTER | V. THE PROBLEMS FACI NG LENDERS

Questions Left Unanswered

Up to now, the court has resolved only the specific
i ssues brought before it. |In answering the i mediate
concerns of the various parties, the court often |eft
important |ogistical and interpretive anbiguities to be
addressed as they arise in future actions.

To date, the nost significant questions |left unresolved
are:

1) Who has these protected rights? 1In Pele, the

dilution of the requirenent that native claimants
nmust have residency in the subject ahupua’ a, |eaves
open the possibility that Hawaiians and ot hers
living anywhere may seek access, as long as the
practice itself is traditional and custonmary. In
PASH, the court reserved protection for
“descendants of native Hawaii ans who inhabited the
i slands prior to 1778"'" and specifically declined

application of any sort of blood quantumtest. Yet

17 See Public Access Shoreline Hawaii and Angel Pilago vs.
Hawai i County Pl anni ng Comm ssion and Nansay Hawaii, Inc.,
Opi nion of the Court by Klein, J., Supreme Court of the
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it also indicated, w thout elaborating, that
certain non-Hawaii ans nmay have protected rights,

i ncludi ng “descendants of citizens of the Kingdom
of Hawaii who did not inhabit the islands before

1778. " 18

2) What practices are protected? In its findings, the

court cited the Hawaii State Constitution in
confirmng that the state “shall protect al

rights, customarily and traditionally exercised for
subsi stence, cultural and religious purposes.”?®
VWhile it maintained that | andowners coul d excl ude
“persons pursuing non-traditional practices or
exercising otherwise valid rights in an

unr easonabl e manner,”?° the court failed to
cat al ogue exactly what rights were valid. The

court only determned that the practices had to

have been established before Novenber 26, 1892 and

State of Hawaii, No. 15460 Certiorari fromthe Internediate
Court of Appeals (Hawaii), Cv. No. 90-293K, p. 50.

18 Mee, p. 2.

19 Hawaii State Constitution, Article XlI|, section 7, p.
152.

20 See Public Access Shoreline Hawaii and Angel Pilago vs.
Hawai i County Pl anni ng Comm ssion and Nansay Hawaii, Inc.,
p. 34.
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that specifics “woul d depend upon the particul ar
ci rcunstances of each case.”?!

The task of identifying traditional practices
is made nore difficult by the fact that traditions
and custons varied fromplace to pl ace.

Hi storically, a given practice that Hawaii ans
freely exercised in one ahupua’ a may have been
closely controlled or prohibited in another.? The
variance in practices stens fromfactors, such as,
what plants and ani mal s exi sted where, and in what
quantities, the personal reservations, or kapu,?® of
4

an alii,? or the religious significance of an area.

VWhat properties are subject to native rights?

Br oadeni ng the scope of properties subject to
native rights, the PASH decision stated, “W choose
not to scrutinize the various gradations in
property use that fall between the terns

n 25

undevel oped and fully devel oped. Once again, the

21
22
23
24
25

| bi d.,
McKenzi e, p. 224.

A Hawai i an word roughly neani ng prohi bited.

A Hawai i an word neani ng chi ef.

See Public Access Shoreline Hawaii and Angel Pilago vs.

Hawai i
p. 34.

% | bid.,

p. 24.

County Pl anni ng Comm ssi on and Nansay Hawaii, Inc.,

pp. 54-55.



4)

20

court preferred to leave |atitude for case by case
considerations. As it now stands, a property can
be devel oped to sone extent and still be subject to
those rights.?® But to what extent was not
addressed. For instance, would agricultural |ands
be considered fully devel oped; or a six-acre parce
containing a single fam|ly residence? Factors such
as the size, location, or the magnitude of

i nprovenents on a property, were not indicated.

Who has the burden of proof that protected

practices historically existed on a particul ar

property? Since the court ruled that the right to
exercise traditional practices cannot be | ost

t hr ough non-use, 2’ how does one determne if a
property was utilized in the past and, therefore,
remai ns subject to protected practices? |n PASH,
the | andowner asserted that evidence of usage of
the practice in question only extended back as far

as 1920 and, therefore, would not qualify for

26 Janice Otaguro, “lslander of the Year - Maheal ani Pai”,
Honol ul u Magazi ne, January, 1996, pp. 62-69.

“ See Public Access Shoreline Hawaii and Angel Pilago vs.
Hawai i County Pl anni ng Comm ssion and Nansay Hawaii, Inc.,
p. 34.

" 1bid., p. 53.
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protection as an established Hawai i an usage.
Unfortunately, this assertion was not addressed in
the court’s ruling. Since ancient Hawaiians | acked
a witten | anguage, traditions and custons were
communi cated orally and through practice from
generation to generation. Wuld the oral testinony
of native Hawaiian practitioners be sufficient
evidence? O would a | andowner face the daunting
task of attenpting to prove that a practice did not

historically exist?

How are di sputes between property owners and native

Hawai i ans to be reasonably resol ved? The PASH

justices acknow edged that conflicts between the
West ern concept of private property and traditiona
Hawai i an | and usage rights, could “theoretically
lead to disruption.”?® While the court affirned the
State’s power to inpose restrictions on the
exerci se of customary practices, no actua

mechani smfor the resolution of disagreenents over

t he existence, or manner of exercise, these rights

was suggested. Attorney Janmes K. Mee noted

8 \itousek 11, p. B4,
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“I't is clear that, fromnow on, such
potential traditions and custons nust be
considered any tinme a | andowner seeks a
permt to use or develop his or her property.
A nore difficult scenario is posed, however,
if persons sinply cone on the land to engage
in various practices. |[If the | andowner
attenpts to expel the persons or prohibit the
practice, the |l andowner could potentially be
sued for violation of the practitioners’
rights. However, if the | andowner does
not hi ng, the | andowner may | ater be deened to
have acquiesced in the practice, even if it
did not originally qualify as being
“traditional and custonary’ .”?°

Ram fi cati ons

The uncertainties arising fromthe PASH and ot her cases
effect not only | andowners and native Hawaiians, but al so
t he many busi nesses, professionals and governnental agencies
that serve them Those having the |argest stake in the
resolution of these issues are real estate devel opnent and
sal es organi zations, title conpanies, attorneys, and
lenders. It is to the last group that this study is

addr essed.

Di scovery of Protected Rights

2% Mee, p. 3.
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The exi stence of Hawaiian usage rights in a property
may be characterized as being an encunbrance. They may be
conpared to easenents and rights of way which serve to limt
the landowner’s rights in the property, are designed to
protect the interests of other parties and are conveyed
intact along with the title. A significant difference is
t hat Hawai i an usage rights are not customarily recorded and
made a matter of public record. This makes their discovery
much nore difficult.

Before agreeing to finance a real estate project,
| enders need to ascertain the extent to which, if any, the
proposed site is subject to protected Hawaiian practices.
Since the val ue of undevel oped property is closely |inked
with its potential uses, any encunbrance which serves to
limt those uses would nost |ikely have a correspondi ng
effect on its value. Therefore, the existence of Hawaiian
usage of the property nay have a significant negative effect
on its market value. Depending on the scope of the usage,
the nature and extent of inprovenents that do not conflict
with or infringe upon that usage may be severely limted.
In PASH, the threat of contested case hearings over the
devel opnent’ s inpact on certain gathering practices was
enough to derail the project. The court ruling caused the

revocation of the previously issued devel opnent permt. The
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prospect of a prolonged and costly process to obtain a new
permt resulted in the devel oper scraping its plans.

The current reality is that there is no reliable nethod
for determ ning the existence of protected Hawaii an
practices in a given property. Wile the courts have
affirmed the State’s responsibility to protect, and the
power to regulate, traditional Hawaiian practices, neither
the State nor the courts have devel oped nmechanisns to
clearly identify them The use of archaeol ogi cal studies
and cultural surveys may assist in determning the
i kelihood of their existence, but they are by no nmeans
conclusive. R ghts claimants may not openly assert
t hensel ves until well into the devel opnent process, after
t he devel oper has invested considerabl e suns on pl anning,
desi gn and ot her work necessary in the entitlement process.
As it now stands, a developer is left to proceed through the
entitlenment process with the risk that, at any stage of
approval, an individual or organization nmay step forward to
assert usage rights, thereby delaying or derailing the
proj ect .

In light of these anbiguities, there is the chance
that, the State may feel obligated to protect natural

resources where usage clains have not been asserted and may



never become an issue. Land attorney, Kenneth R Kupchak

characterized that,

“a devel opment may thus have to run the gauntl et
of a dozen or nore native-rights determ nati ons at
the county, state and federal |evels. Each agency
has its own unique |limted perspective and |evel
of expertise. No unifying set of rules exists.
No priorities exist anong the paraneters in this

maze of deci si ons. ”3°

25

Even if ultimately approved, the additional tine and expense

incurred in addressing these issues and the settlenent of

any clainms could inpact the financial viability of the

proj ect .

30 Kenneth R Kupchak, “Native-use Rights to Affect
Permts,” Pacific Business News, April 15, 1996, p.

14.
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Title I nsurance Excl usi ons

Normal |y, purchasers and lenders rely on title
i nsurance to protect against the potential |oss of value
associated with third party clains agai nst a property.
Titl e conpani es have wel | -established procedures for
eval uating their exposure to clains stemm ng from such
things as the discovery of hazardous materials, defects in
t he previous conveyances of the title, encroachnents and
various other third party clains. But in the case of native
| and use, the difficulties in identifying potential rights
claimants and researching a property’s history of Hawaii an
usage significantly inpair their ability to evaluate their
exposure to policy-holders’ clains stenmng fromthis issue.
Titl e conpani es now sel ectively include exceptions in
coverage for clainms arising fromnative | and use rights.
This, of course, |eaves the | andowner and | ender exposed to
t hese risks. The exclusion of coverage not only denies
these parties protection, but it may al so i npede the
lender’s ability to transfer exposure by selling the loan in
secondary markets. On | oans where coverage i s excluded,
| enders cannot warrant that the |l oan neets the underwiting
requi renents of federal agencies, such as the Federal Hone

Loan Mortgage Corporation and the Federal National Mortgage
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Cor poration, that purchase nortgages in the secondary
mar ket .

Lenders share the sane difficulties as title conpanies
in identifying which of the properties they presently hold
as collateral nay be subject to native use rights and
potential dimnution of value. Factors which pose a

significant threat are:

The absence of any conprehensive catal ogue of

prot ected Hawaii an practices.

e The difficulty in determining a property’s history
of Hawaii an usage.

e The fact that even properties that have al ready been
devel oped to sone extent remain subject to native
use cl ai ns.

e The lack of a reliable process by which a | andowner

can cause the assertion or disclosure of protected

practices in a particular property.

Exposure on Exi sting Loans

Lenders should al so be aware that they nay have sone
exposure on existing | oans where title insurance coverage

does not currently exclude Hawaiian usage rights clains.
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Lenders may experience dimnution of the value of collateral
properties that may sinply appear to have high potential for
Hawai i an usage clains. In liquidation, prospective buyers
may be reluctant to invest in a property with such obvious
potential. Title insurance nornmally only provides coverage
for the discovery of actual clains against a property; not

their potential for existence.
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CHAPTER V. THE SCLUTI ON

As it currently stands, the anmbiguities of existing | aw
pose consi derabl e problens for Hawaii | andowners and the
busi nesses that serve them In a recent attenpt to resolve
some of these problens, two bills® were introduced into the
Hawai i Legi sl ature which sought to establish specific
procedures for the assertion of native |and use clains and
to elimnate many of the anbiguities that currently exist.
The bills failed to gain conprehensive support in either
house. According to some observers, their failure reflects
| egi slators’ anxieties over the conflict of two widely
supported concerns:

e The preservation of Hawaii’s unique culture.

e The continuity of the established practices of

property and business interests.

The broad range of entities that have an interest in
t hese i ssues necessitates a conprehensive solution to the
problem One in which all parties actively participate,
have their needs addressed and have influence in the

devel opnent of the sol ution.

31 See Hawaii State Senate Bill 8 and House Bill 1920;
i ntroduced during the 1996-97 sessions.
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The first, and possibly nost difficult, hurdle will be
to establish who best represents, and has the support of,
native Hawaiians. To date, no single Hawaiian organi zation
can cl ai m conpr ehensi ve support fromthe Hawaiian comunity.
A likely prospect may be the Office of Hawaiian Affairs??
(OHA). This organi zati on was established by the Hawai
State Constitutional Convention in 1978 to receive and
manage | ands and personal property in trust for Hawaii ans.
OHA is directed by a board of trustees who are el ected by
the Hawai i an community during regular elections. Wile
certain Hawaii an organi zati ons do not recognize its
constitutional mandate, OHA appears to have the broadest
support of any Hawaiian organi zation so far. Once Hawaii an
representati on has been established, all interests can then
come together to begin the process of designing a
politically and functionally viable solution to this

probl em

32 In recent resolutions by the Hawaii State Legislature
(House Conmittee Report Nos. 197 and 276, H.D. 1 and
Standing Commttee Report No. 1384, March 25, 1997) the
State O fice of Hawaiian Affairs was identified as a
possi bl e representative for native Hawaii ans.
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CHAPTER VI. RECOMVENDATI ONS

Revi ew Exi sting Loans

Until these issues are resolved, |enders should take
steps to reduce any exposure to | osses stemming fromnative
| and use clainms. Lenders can follow the lead of title
conpani es whi ch have al ready enacted procedures in an effort
to identify properties which have the hi ghest potential for
clains.3 Sone title conpanies are now i nspecting
properties to see if they contain any attributes which night

i ndi cate Hawai i an usage. These attributes include:

e Undisturbed natural |and characteristics.

The presence of streans, waterfalls, ditches or

st andi ng wat er.

e Proximty to the shoreline.

e Significant vegetation such as fruit trees or
endem ¢ pl ants.

e Archeol ogical sites including stone walls and

platforns or other artifacts indicating ancient

habitati on or usage.

33 Procedures vary from conpany to company. No uniform set
of guidelines have been adopt ed.
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Size is also a factor. Sone title conpani es automatically
i ncl ude exclusions for native land use rights on properties
| arger than one or two acres.

| f I enders hold significant obligations secured by
properties with these attributes and are relying heavily on
the sale of the property as the source of repaynent, they
may Wi sh to obtain a nore conprehensive anal ysis from
recogni zed authorities on Hawaiian culture such as Bi shop
Museum |f potential problens sites are discovered, |enders
can then consider the options nornmally available to themin
cases where eroding collateral value is a concern. The
options, however, may be few since concerns over these
i ssues have only recently gai ned nonmentum Existing | oan
docunents may not contain provisions designed to counter
threats of this nature. Lenders may be limted to
addressi ng these concerns as obligations cone up for

renewal .
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Revi ew Lendi ng Qui del i nes

Lenders shoul d al so establish procedures and criteria
to limt exposure when entertaining new real estate |oan
requests. The easiest and nost obvious answer is to sinply
not lend in situations where title insurance excludes native
| and use clains. Any request to finance a property where
title insurance coverage excludes this coverage, should be
carefully evaluated with enphasis placed on sources of
repaynent other than sale of the property. This is clearly
a case for cash flow | ending, as opposed to asset-based. O
course, customary loan to value ratios or percentages of
advance shoul d al so be adjusted in order to reduce exposure

in these cases.

Actively Support Resol ution

Finally, lenders should closely follow the devel opnent
of issues and litigation regardi ng Hawai i an | and usage.
Lenders should al so use their influence to encourage the
uni |l ateral discussion and resolution of these issues in a
forum which by its broad representation can win

conprehensi ve endorsenent. Until a solution is devised,



| enders face a considerable inpedinment to the growth and

quality of their real estate | oan portfolios.

34
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